IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

VICTORIA L. HARKINS,

)
)
Plaintiff, )
) CIVIL ACTION
V. )
) No. 04-2415-KHV
JO ANNE B. BARNHART, )
Commissioner of Social Security, )
)
Defendant. )
)

MEMORANDUM AND ORDER

Victoria L. Harkins apped s the find decision of the Commissioner of Socid Security to deny her
disability benefits under Title Il of the Socia Security Act, 42 U.S.C. 88401 &t segq. Thismatter isbefore

the Court on plaintiff’s Motion For Judgment (Doc. #6) filed January 13, 2005. For reasons set forth

below, the Court sugtains plaintiff’s motion in part.

Procedural Backaground

On October 11, 2000, plantiff filed with the Socia Security Adminigtration her gpplication for
disability benefits. Shealleged adisability onset date of September 12, 2000. Plaintiff’sbenefit gpplication
wasdenied initidly and on reconsideration. On December 11, 2003, the adminidrative law judge (“ALJ’)
concluded that plaintiff was not under a disability as defined in the Socid Security Act and that she
therefore was not entitled to disability benefits. On July 2, 2004, the Appedls Council denied plaintiff’s
request for review. The decison of the ALJ stands as the find decision of the Commissoner. See 42

U.S.C. § 405(g), § 1383(c)(3).




Factual Background

The following isabrief summary of the evidence presented to the ALJ.
Victoria L. Harkins wasbornon January 14, 1959. Transcript Of Proceedings Before The Socid

Security Adminidration (“Tr.”) at 296, attached to defendant’s Answer (Doc. #2) filed November 12,

2004. At thetime of her hearings before the ALJ, plantiff was 44 years old. 1d. Plantiff hasearned a
GED.

Plaintiff suffers from Sogren's syndrome,* rheumatoid arthritis, peripheral neuropathy in the left
lower extremity and both upper extremities, left median nerve neuropathy and “mild” chronic obstructive
pulmonary disease (“*COPD”). Tr. 18.

l. Medical History

On October 4, 2000, plaintiff reported to the University of Kansas Medicd Center (“KUMC”)
with complaints of weaknessand paininher hands. Tr. 200. Shewas assessed with §ogren’ s syndrome,
bilaterd carpal tunnd syndrome, increased angiotenan converting enzyme (ACE) and uterine fibroids. Tr.
203. OnOctober 12, 2000, plaintiff had an abdomina hysterectomy and bilateral salpingo-oophorectomy.
Tr. 162. Dr. Kermit Krantz, the attending staff physician, reported afind diagnogsof uterinelelomyometa,
menometrorrhagiaand anemia. Tr. 163.

On October 25, 2000, plantiff saw George Varghese, M.D. for an dectromyographic (EMG)

! Sogren's syndrome is “a symptom complex of unknown etiology, usudly occurring in
middle-aged or older women, marked by the triad of keratoconjunctivitis Sccawith or without lacrima
gland enlargement, xerostomia with or without salivary gland enlargement, and the presence of a connective
tissue disease, usudly rheumatoid arthritis but sometimes systemic lupus erythematosus, scleroderma, or
polymyaositis” Dorland's lllustrated Medicd Dictionary 1832 (30th ed. 2003).
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examination. Tr. 191-94. He noted that

she does have amild generdized neuropathy as evidenced by nerve conduction studies,

especialy sensory, in both upper extremities and the left lower extremity. However, she

had sgnificant denervationaong the left mediannerve, bothinthe forearm and hand. This

isfar out of proportion to other mild changes seen in other nerves.

;I'r. 194. Dr. Varghese stated that this was more likely a mononeuritis? involving the median nerve rather
than an entrapment type of problem. Id.

On November 8, 2000, Jatinder S. Aulekh, M.D. re-evaluated plantiff at the KUMC
rheumatology dinic. Dr. Aulakhnoted that “ petient was emotiona and was complaning about paresthesia
and pain involving her left hand and I€ft lower extremities” Tr. 185. Examination showed no evidence of
active synovitis, anunremarkable neurologic examwithout evidence of sensory lossand full range of motion
of dljoints2 Id. Dr. Aulakh'sassessment was (1) §ogren’ ssyndrome, (2) mild bilatera parotitis (stable),
(3) datus post hyserectomy secondary to uterine fibroids (stable), (4) monoreuritis (left median
denervation) and (5) mild periphera neuropathy involving upper and lower extremities. Tr. 186. Dr.
Aulakh increased the dosage of methotrexate IM injectionand Neurontin to address plaintiff’s underlying
neuropathy pain. 1d. Dr. Aulakh noted that plaintiff should be excused from work if her symptoms got
worse. 1d. On December 13, 2000, plaintiff saw Dr. Aulakh for afollow-up vist and reported that her

neuropathic pain had decreased since the previousvigt. Tr. 181.

On December 30, 2000, plaintiff saw Dr. Kamran Riaz for a consultative examination. Tr. 170.

2 Mononeuritis is a “disease of a Sngle nerve.” Dorland's [llustrated Medical Dictionary
1171 (30th ed. 2003).

8 Synovitis is “inflamnmeation of a synovium; it isusudly painful, particularly on motion, and
is characterized by a fluctuating sweling due to effuson within a synovid sac.”  Dorland's lllustrated
Medica Dictionary 1839 (30th ed. 2003).
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Dr. Riaz reported a history of §Jogren's (diagnosed in 1997) and noted that plaintiff complained of pain
in the hands and feet with intermittent swdling. Dr. Riaz found no evidence of inflammatory change,
hyperthermia or erythema. 1d. Dr. Riaz reported that *”[g]ait and Station are stable. There is mild-
moderate difficulty with orthopedic maneuvers” 1d. Dr. Riaz noted no difficulty getting on and off the
exam table, mild to moderate difficulty with hedl and toe waking, and mild difficulty squatting and risng
fromthe gtting pogtion. Id. At thetime of the examination, plaintiff wastaking the following medications.
Hydroxychloroquine, B-6, Salagen, fdlic acid, Neurontin, Vioxxand Claritin. Tr. 168. Labresultsshowed
that plantiff had arheumatoid factor of 1151.1 (referencerange from0.0 to 13.9) and a sedimentationrate
of 36 (referencerange from 0to 20). Tr. 171.

On February 14, 2001, plaintiff returned to KUMC for afollow-up vigt. Tr. 177. The doctor
noted that plaintiff’s hands were somewhat better, that her Sogren’s symptoms were fine, and that her
neuropathic pain was improved. Id. Physicd examinaion reveded tha plantiff’s fingers were swollen
bilaterdly. Tr. 179. Her assessment included adiagnosis of rheumatoid arthritis. Tr. 180. Onafollow-up
vigt on May 16, 2001, plaintiff reported pain and swelling in the bottom of both feet, morning stiffness for
15 minutes, less numbness and tingling, less dry mouth and a “good” levd of energy. Tr. 173. Upon
physcd examination, plantiff had enlarged parotid and submandibular glands bilateraly but no
lymphadenopathy. Tr. 175.

On September 19, 2001, plantiff returned to KUMC for afollow-up vigt. Tr. 270. Shereported
itchy eyes, tenderness in her hands and fest, right Sded extremity pain and a swollen left axillary lymph

node. |d. Physcd examination reveded mild parotid and mandibular gland swelling and right ankle edema




(likely inflammatory). Id. Tind’s sign* was negative and crania nerves were intact, but sensation was
decreased on the media aspect of bothfeet. 1d. Assessment of her condition was noted as“stable” Id.

OnJanuary 14, 2002, plantiff went to KUMC for asurgica consult withRomano Delcore, M.D.
A routine mammogramhad reved ed axillary lymphadenopathy, but Dr. Delcoredid not believe there was
agood indication for lymph node biopsy. Tr. 265.

On February 6, 2002, plaintiff returned to KUMC for a six-month follow-up vist. Tr. 261.
Physicd examination reveded large lymph noes, parotid enlargement bilaterdly, chest rash, mild edemain
lower extremities bilateraly and flexion contraction of the left arm. Tr. 263. The doctor prescribed
Plaguenil and Altace. Tr. 264.

On April 10, 2002, plantiff had a chronic leukemiallymphoma pane which reveded no
immunophenotypic evidence of aneoplagtic lymphoproliferative disorder. Tr. 251.

On May 1, 2002, plaintiff returned to KUMC. Shereported swelingin her knees, joint pain, dry
eyes, dry mouth and a worsened rash. Tr. 246. Physicd examination reveded parotid enlargment
bilaterdly. Tr. 247. Methotrexate was prescribed and Plaguenil was discontinued. Tr. 249.

OnAugust 21, 2002, plantiff returned to KUM C. Shereported continued but improved numbness
and tingling in her fingers and feet. Tr. 239. She noted that Vioxx “works well — hdps swdling in
knees/feet” and reported some pain and decrease in both strength and range of motion. 1d. Physica

examination reveded enlarged parotid and submandibular glands, hyper pigmented skin on neck, basilar

4 Tind’sdgnis“atingling sensation in the dista end of alimb when percussionis made over
the ste of a divided nerve. It indicates a partid lesion or the beginning regeneration of the nerve.”
Dorland’s Illugtrated Medicd Dictionary 1703 (30th ed. 2003).
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wheezing in chest, reduced sensation in both hands and feet and some edema in the hands. Tr. 240-41.

On February 19, 2003, plaintiff returned to KUMC with complaints of parasthesasin her hands
and feet and some arthragias of the hands and knees. Tr. 233. Shedid not report morning stiffnessor red,
hot or swallenjoints. Id. Physica examination reveded no rashes, no evidence of active synovitis and
good range of mation. 1d. Dr. Singh recommended an increase in Neurontin. Tr. 234.

OnJdune 25, 2003, plaintiff returned to KUMC. Tr. 280. Shereported that shewasnot doing well
and had developed arash. 1d. She continued to experience numbnessand tinglinginher feet and fingers,
with swelling in the joints of her hands and feet. 1d.

On September 3, 2003, plaintiff returned to KUMC, Tr. 288, where she reported numbness and
tingling in her feet and fingers, but stated that Neurontin was hel ping and symptoms were not worsening.
Id. Her methotrexate and Neurontin were increased.

. Testimony And Daily Activities

A. Plaintiff

Plantiff tetified that she has been disabled since September 12, 2000. Tr. 296. She experienced
lossof use of her hands, had trouble walking and could not eet anything. 1d. Plaintiff tedtified thet asof the
date of the hearing, she was taking the falowing medications: Neurontin, Vioxx, Salagen, Altace,
methotrexate, Allegra, B6 vitamins and amulti-vitamin. Tr. 297-99. Assdeeffectsof the medication, she
reported rashes and bruising, double vison and dryness of mouth. Tr. 299, 307. Plantiff testified thet if
she standsfor along period of time, her legs become numb and she experiences a burning sensationunder
her feet. Tr. 299-300. Shetedtified that sheisableto stand no longer than 10to 15 minutes at atime and

canwak only two to three blocks. Tr. 300. She cannot St morethan 20 to 30 minuteswithout getting up
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to wak and stretch. 1d. Plantiff experiencesgtiffnessinthe jointsin her feet in the morning, tendernessin
her hands and feet and swdlling in her ankles. Tr. 308. Faintiff testified that she gpends most of her day
with her feet devated; otherwise she experiences throbbing, numbness and tingling with sharp twinges of
pain. Tr. 310.

Fantiff testified that she had worked as a payment research speciaist. She could no longer
perform this job becauseit required waking and the cold ar conditioning was not good for her. Tr. 302.
Rantiff testified that her daily activities included reading, watching TV and washing afew dishes. Tr. 303.
She does chores, induding deaning, grocery shopping and cooking. Id. She attends church and bible
study and occasondly goesto amovie or has dinner with afriend. 1d. She goes to KUMC for a shot
every week and sees her physician every two or three months. 1d. Asof the time of the hearing, plaintiff
had regained her ability to write but ill had trouble opening jars and buttoning. Tr. 304.

Fantiff completed three Activities of Daily Living questionnaires — on October 28, 2000, and
January 28 and June 25, 2001. Tr. 96-102, 116-22, 129-35. Plaintiff stated that she lived with her
mother, then later with her son. Tr. 96, 129. On her last questionnaire, plaintiff stated that she planned to
move in the near future, noting that “1 have anew placeto live nowthat | can take care of mysdlf better.”
Tr.129. Inthefirst two questionnaires, plaintiff stated that she did not cook, do laundry or housecleaning
chores, shop for groceries or drive. Tr. 97-98. She paid her own bills, watched televison and read. Tr.
98-99. Initidly plaintiff reported that she could not leave home without ass stance because she could not
drive due to pain in her hands and lack of feding in her legs. Tr. 99. By the third questionnaire, plantiff
reported that she could drive and was able to leave the house without assistance. Tr. 131, 132. Fantiff

intidly stated that she experienced dally pain in her hands and feet which never went away. She later
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described her symptoms as “tingling numbness, quick stabbing pain (likeaneedle)” that occurred daily and
lasted for afew seconds. Tr. 102, 122. On the final questionnaire, plaintiff reported that she had learned
how to use her right hand and had regained some fedling in her hands and feet. Tr. 130.

B. Testimony Of Medical Expert Anne Edith Winkler, M .D.

At the request of the ALJ, Anne Edith Winkler, M.D. testified a plaintiff’s hearing. Tr. 316-27.
Dr. Winkler is board certified in internd medicine and rheumatology. Tr. 316.

Based on her review of the medicd records, Dr. Winkler testified that plaintiff suffered from
Sogren's syndrome, rheumatoid arthritis, peripheral neuropathy of the upper extremities, peripherd
neuropathy of the left lower extremity, left median nerve mononeuritis and mild COPD. Tr. 317. Dr.
Winkler testified that plaintiff’s rheumatoid factor is “very high” and thet thistest isusudly not repeated
because the test does not vary with treetment. Tr. 319. Paintiff’s SED rate ranged between 36 to 42,
while normd rates for plaintiff’s age would be 20 or less. Id. Paintiff’s C reactor protein was 40, while
normd islessthan 5. This indicated to Dr. Winkler that plantiff has active inflammeation on an ongoing
bass. 1d. Dr. Winkler testified that the record showed swelling in plaintiff’ sfeet but did not mention aneed
to elevate her feet. Tr. 320.

Dr. Winkler testified that plaintiff could not stand or walk six hours a day but could probably stand
or walk two hoursaday. Tr. 322. Shetedtified that plantiff’s use of her dominant left hand and amis
limited and that she cannot lift or carry any weight with her left hand only. Tr. 323. She dso tetified that
plantiff could probably use her right hand four to five hours each day. 1d. She noted that plaintiff should
be cautious around fumes, odors, dust, gases, temperature changes and humidity. Tr. 324. Dr. Winkler

testified that because of potential balance problems, plaintiff should avoid unprotected heights such as
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ladders and scaffolds. 1d.

C. Testimony Of Vocational Expert Richard Sherman

V ocational expert Richard Shermantedtified at therequest of the ALJ. Tr. 327-32. Shermanread
the written evidence of record, Tr. 328, and tedtified that plantiff’'s work history included telemarketer,
sedentary and unskilled; sorter, light and unskilled; packer, light and unskilled; generd office clerk, semi-
skilled and light; data entry operator, semi-skilled and sedentary; and most recent work as data entry
research pecidigt, semi-skilled, light and sedentary exertion. Tr. 328-29. The AL Jasked Shermanwhich
jobsan individua can perform if sheisthe same age, education and work experience as plaintiff and can
stand and/or walk atotal of two hours (but not at the same time), Sit six to eight hoursand lift five pounds
frequently and ten pounds occasiondly with both hands; cannot lift or carry with her dominant hand and
can occasondly finger and handle with her dominant hand; can lift and carry with her nondominant hand
but handling and fingering is limited to four to five hours a day; and cannot work in extreme temperature,
dugt, fumes, heights, ladders, scaffolding or other dangerous conditions. Sherman testified that such a
person could perform past relevant work as atelemarketer, but that it would take some effort. Sherman
testified that such a person could perform work such as an information clerk and a surveillance systems
monitor where there is no use of the hands. Tr. 329-30. Sherman testified that a person who needsto lie
down more than 30 minutes during the day cannot perform these jobs. Tr. 331.
1. ALJFindings

In her order of December 11, 2003, the ALJ made the following findings:

1. Clamant meets the nondisability requirements for a period of disability and

Disability Insurance Benefits sat forth in Section216(i) of the Socid Security Act
and isinsured for benefits through the dete of this decison.
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2. Clamant has not engaged in subgantid gainful activity snce the aleged onset of
disahility.

3 Clamant has the following severe impairments. §ogren's syndrome; rheumatoid
arthritis, periphera neuropathy in the left lower extremity and both upper
extremities; left median nerve neuropathy; and “mild” COPD.

4, Claimant’ smedicaly determinable impairments do not meet or medicaly equal one
of the listed impairmentsin Appendix 1, Subpart P, RegulationNo. 4. Thisfinding
is supported by medica expert testimony.

5. The undersigned findsdamant’ salegations regarding her limitationsarenot totaly
credible for the reasons set forth in the body of this decision.

6. Clamant hasthe fallowing resdud functiond capacity: can stand and/or wak two
hoursinaneghnt hour day; has limited use of her left aamsuchthat sheisunableto
lift or carry witharm[sic] and canonly occasiondly finger and handle with the left
hand; can use her right hand 4-5 hours a day; needs to avoid working in
environments with fumes, gases, and humidity; and cannot work a heights, on
scaffolds, or in temperature extremes.

7. Clamant is unable to perform any of her past relevant work.

8. Clamant isa“younger” individud.

0. Claimant has a*high school” education.

10.  Trandferability of skillsisnot anissuein this case.

11.  Conddering clamant’ svocation profile, age and education, and residua functiond
capacity, she can perform alimited range of jobs, but thesejobs exit inSgnificant
numbers. Thisfinding is based on vocationa expert testimony.

12.  Clamant has not been under a* disability,” as defined in the Socia Security Act,
at any time through the date of this decision (20 CFR § 416.920(f)).

Tr. 21-22.

Standard Of Review

The ALJ decisonishbinding onthe Court if supported by substantia evidence. See42 U.S.C. §
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405(g); Dixon v. Heckler, 811 F.2d 506, 508 (10th Cir. 1987). The Court must determine whether the
record contains substantial evidenceto support the decisionand whether the ALJ applied the proper lega

standards. See Cadelano v. Sec’'y of HHS, 26 F.3d 1027, 1028 (10th Cir. 1994). While “more than

amere scintilla” substantid evidenceis only “such relevant evidence as a reasonable mind might accept

asadequate to support aconcluson.” Richardson v. Perdes, 402 U.S. 389, 401 (1971). Evidenceisnot

substantid “if it is overwhelmed by other evidence— particularly certain types of evidence (e.g., thet offered

by tregting physicians)— or if it redlly congtitutes not evidence but mereconclusion.” Knipev. Heckler, 755

F.2d 141, 145 (10th Cir. 1985) (citation omitted).
Analysis

Faintiff bears the burden of proving disability under the Socid Security Act. See Rayv. Bowen,
865F.2d 222, 224 (10th Cir. 1989). The Socid Security Act defines*disability” astheinahility to engage
in any substantia gainful activity for at least twelve months due to a medicaly determinable impairment.
See 42 U.S.C. 8423(d)(1)(A). To determine whether adamant is under a disability, the Commissoner
goplies a five-step sequentia evduaion: (1) whether the damant is currently working; (2) whether the
damant suffersfroma severeimparment or combination of imparments; (3) whether theimparment meets
an imparment listed in Appendix 1 of the rdlevant regulation; (4) whether the impairment prevents the
damant from continuing his past rlevant work; and (5) whether the imparment preventsthe damant from
doing any kind of work. See 20 C.F.R. 8§8404.1520, 416.920. If aclamant satisfiesstepsone, two and
three, he will automaticaly be found disabled; if adamant stisfies steps one and two, but not three, he
mugt satisfy step four. If step four is satisfied, the burden shifts to the Commissioner to establish that the

clamant is cgpable of performing work in the nationa economy. SeeWilliansv. Bowen, 844 F.2d 748,
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751 (10th Cir. 1988).

Here, under step three, the ALJ found that plantiff does not suffer impairmentswhichmeet or equal
any criteria contained in the Lidting of Impairmentsin Appendix 1. Tr. 22. The ALJfound that themedica
expert’ stestimony supported this concluson. The ALJnext found, under step four, that plaintiff could not
perform any of her past relevant work. At step five, the ALJ denied benefits because she found that
plaintiff could perform work in the nationa economy.

Inthe step five andlys's, the ALJ must determine whether —inview of her age, education and work
experience— plantiff has the resdua capacity to perform other work in the nationa economy. Bowenv.
Yuckert, 482 U.S. 137, 148 (1987). The ALJ bears the burden of proof at step five. Seeid. at 146 n.5.
To meet this burden, the ALI must find that plaintiff can performwork “inthe dlamant’ sresidual functiond

capacity category.” Tabot v. Heckler, 814 F.2d 1456, 1462 (10th Cir. 1987). The ALJfound plaintiff

cgpable of performing alimited range of jobs which exist in ggnificant numbers.

Fantiff chalenges the ALJ decison, arguing that (1) she improperly determined that plaintiff’'s
impairment did not meet or equal listing 14.09A for inflammatory arthritis; (2) she erred in finding that
plantiff’ ssubjective complaintswere not fully credible; and (3) sheerred infinding that plaintiff was capable

of performing jobswhichexist insgnificant numbersinthe national economy. Motion For Judgment (Doc.

#5) at 13, 16, 18.
l. Listed Impair ment

As noted above, the ALJ found that plaintiff has severeimparments. Shethen proceeded to step
three and found that plaintiff does not suffer impairments, sngularly or in combination, which meet or equa

any criteria contained inthe Liding of Impairmentsin Appendix 1. Tr. 22. In reaching her conclusion, the
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ALJ determined that “the objective medicd evidence discussed by Dr. Winkler a the hearing and the
imparments she found are supported by and consstent withthe evidence. . . . [T]hemost recent trestment
record . . . fromclamant’ streating rheumatologig, filed after the hearing, shows damant gill had pain and
numbness in both hands, left greater than right, but Neurontin was helping and her symptoms were not
worsening.” Tr. 19-20. Additionaly, the ALJfound that plaintiff’ sjointswere stable without evidence of
new inflammationand that sncethe dleged onset of the disdhility, plaintiff’ ssymptomshad remainedstable,
she had good range of motion and her energy leve isconsdered good. Tr. 20. Dr. Winkler concluded
that plaintiff’s condition did not meet or medicdly equd any of the lised impairments. Tr. 322.

Fantiff argues that the ALJfinding is not supported by substantia evidence on the record as a
whole. Specificdly, plaintiff contendsthat (1) she hasrheumatoid arthritis, alisted impairment; (2) medica
evidence showsjaint pan, siffness, swdling, generdized neuropathy and ahighrheumatoid arthritis factor;
and (3) her increased dosages of arthritis medicine suggest worsening of symptoms. Plaintiff argues that
this evidence, taken together, suggests amedicd equivaence to alisted imparment.

In response, the Commissioner argues that plaintiff has not identified sufficient evidence which
supports afinding thet plaintiff meets alisting or the medica equivdent. The Commissoner notes that the
record contains evidence of joint pain with sweling, tenderness and inflanmation as required by the
definition, but that these symptoms have not resulted inaninability to ambulate effectively or an inability to
performfine and gross movementseffectivey asrequired by the listing. The Commissoner arguesthat the
record contains no medica findings which are comparable in kind or severity to the listed criteria

Faintiff’ sview of the evidence might support aconclusionthat her conditionmeetsor equasalisted

imparment. The Court, however, will not find error in the ALJ conclusion smply because the evidence
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might support a contrary finding. The possibility that two incongstent conclusions may be drawn from the
evidence does not prevent an adminidrative agency findings from being supported by substantiad evidence.

Crusev. Bowen, 867 F.2d 1183, 1184 (8th Cir. 1989) (quoting Consolo v. Fed. Maitime Comm’ n, 383

U.S. 607, 620 (1966)). Wherethe ALJ has reached a reasonable conclusion supported by substantial
evidence in the record, the Court will not reweigh the evidence and reject the conclusonof the ALJ, even
if it might have reached a contrary conclusion.

Here, the ALJ identified the rdevant listing and found that “the objective medica evidence
discussed by Dr. Winkler a the hearing and the impairments she found are supported by and consistent
with the evidence” Tr. 19. The ALJacknowledged Dr. Winkler's opinion that “if clamant continues to
have more or worse symptoms, it would equd listing 14.09A for joint symptoms” Id. Listing 14.09A
dates as follows:

Inflammatory arthritis. Documented as described in 14.00B6, with one of the following:

A. Higory of joint pain, swelling, and tenderness, and signs on current physicd

examindion of joint inflammetion or deformity in two or more mgor joints resulting in

inability to ambul ateeffectively or inabilityto performfine and gross movements effectively,

as defined in 14.00B6 and 1.00B2b and B2c.

20 C.F.R. Pt. 404, Subpt. P, App. 1 § 14.09A (2004).

The ALJ spedificdly noted that plaintiff’s most recent treatment record (from her treating
rheumatologist) showed that plantiff ill experienced pain and numbnessinboth hands, but that medication
helped and symptoms were not worsening. Tr. 20. The ALJ pointed out that the exam showed plaintiff’s
jointswere stable without evidence of new inflammation; her symptoms had remained sable; plaintiff had

good range of motionof spine, shoulders, elbows, wrists, MCP's, PIP' s, hips, knees, anklesand footjoint;

and her energy levd was“good.” 1d. The ALJdso stated that the medical record characterized plaintiff’s
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periphera neuropathy as “mild.” 1d. The ALJ rdied on the medicd examine’s opinion that plantiff’s
conditiondoes not meet or equal a medicd listing unless she continued to have more or worse symptoms.
Tr. 19. Based on these statements, the Court finds that the AL J reached a reasonable concluson which
is supported by substantia record evidence.
. Credibility Of Plaintiff

Inreviewing ALJ credibility determinations, the Court should “defer to the ALJ astrier of fact, the

individua optimaly positioned to observe and assess witness credibility.” Casiasv. Sec'y of HHS, 933

F.2d 799, 801 (10th Cir. 1991). Credibilityisthe provinceof the ALJ. Hamiltonv. Sec'y of HHS, 961

F.2d 1495, 1499 (10th Cir. 1992). Atthesametime, the ALImust explain why specific evidencerdevant
to eachfactor supports a concluson that a clamant’s subjective complaints are not credible. See Kepler
v. Chater, 68 F.3d 387, 391 (10th Cir. 1995). Findingsasto credibility should bedlosdy and affirmatively
linked to subgtantia evidence and not just a conclusion in the guise of findings. 1d. (quoting Huston v.
Bowen, 838 F.2d 1125, 1133 (10th Cir. 1988) (footnote omitted)). Solong asshe setsforth the specific
evidence on which she rdies in evauating claimant’s credibility, the ALJ is not required to conduct a

formdistic factor-by-factor recitation of the evidence. White v. Barnhart, 287 F.3d 903, 909 (10th Cir.

2001); see Qudls v. Apfd, 206 F.3d 1368, 1372 (10th Cir. 2000). In making a finding about the
credibility of an individud’s statements, the adjudicator need not totally accept or totaly reject the
individud’ sstatements. See Social Security Ruling 96-7p, 61 Fed.Reg. at 34486. Rather, the ALJ"may
find dl, only some, or none of an individua’ s alegations to be credible” Seeid.

Fantiff arguesthat the ALJ credibility findings are not supported by substantid evidenceand that

she did not apply the correct legd standard to evauate plantiff’ stestimony. Plaintiff contendsthat the ALJ
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disregarded plaintiff’ s subjective complaints because they werenot fully corroborated by objective medicd
evidence.

Here, the ALJ found that plaintiff’ sallegations, induding her complaintsof pain, were only partidly
credible because of *discrepancies between the clamant’s assertions and information contained in the
documentary reports and the testimony of Dr. Winkler at the hearing, the reports of tregting and examining
practitioners, and her daily activities” Tr. 20. The ALJ Sated that she evauated plaintiff’s subjective
complaintsand dlegetions inaccordance withLunav. Bowen, 834 F.2d 161 (10th Cir. 1987), but she did
not provide any specific explanation as to what portions of plaintiff’s allegations she determined were not
fully credible. In addition, the ALJ made only one specific Satement regarding incongstency in plaintiff’s
dlegations — “the records show clamant was prescribed Altace for hypertension . . . which is consistent
with Dr. Winkler’ stesimony but inconggtent withclaimant’ stestimony.” Tr. 20. The Court isleft to draw

itsown conclusonsasto whichother portions of plantiff’ stestimony the ALJ did not believe and why. The

Tenth Circuit requiresthe Court to remand the case under suchcircumstances. See McGaffinv. Barnhart,
288 F.3d 1248, 1254 (10th Cir. 2002); Kepler, 68 F.3d at 391-92.

The Commissoner argues that the objective medica evidence regarding plantiff’s physica
imparments did not support the degree of limitation aleged. Because the ALJ did not explain which
tesimony she found credible and how the evidence supported her finding, the Commissioner’ s argument
amounts to a post hoc rationdization which the Court may not consder. Knipe, 755 F.2d at 149 n.16.
Remand is necessary for the ALJ to perform aproper credibility analyss, explaining which dlegations, if
any, she finds credible, which alegations she finds incredible, and how the evidence supports the

conclusions reached.
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1. Hypothetical Question

Maintiff argues that the ALJ conclusion that she had the resdua functional capacity to perform a
limited range of sedentary work was not based on substantid evidence in the record asawhole. Plaintiff
argues that the hypothetica question to the vocationd expert omitted her complaints of weakness and
fatigue which required plantiff to lie down. Asthe Commissioner correctly pointsout, ahypothetica need
not include al limitations to which a damant hastedtified. The ALJmay restrict her questions to those
limitations whichshe hasfound to exist based upon substantia evidencein the record. Davisv. Apfd, 40
F. Supp.2d 1261, 1269 (D. Kan. 1999). Because the Court remands the case for a proper credibility
andysdis, it need not reach plaintiff’ s objection to the hypothetica question.

Conclusion

For the reasons outlined above, the Court remands the case for further proceedings for the ALJ
to further explain her ruling. Inparticular, the ALJ should explain which of plantiff’ s tesimony she found
credible and which she found not credible. The ALJ should dso link her findings with specific evidence
in the record.

IT ISTHEREFORE ORDERED that plaintiff’ sMotion For Judgment (Doc. #6) filed January

13, 2005, be and hereby isSUSTAINED inpart. The Court overrulesplaintiff’ srequest for animmediate

award of bendfits.
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IT ISFURTHER ORDERED that the Judgment of the Commissoner is REVERSED and
REMANDED pursuant to sentence four of 42 U.S.C. § 405(g) for further proceedings consistent with
the memorandum and order.

Dated this 11th day of March, 2005, at Kansas City, Kansss.

§ Kathryn H. Vrétil

KATHRYN H. VRATIL
United States Digtrict Judge
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